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BOUDIN, Chief Judge. Victor Vega-Encarnaci 6n appeals

froma district court order granting defendants' notion to dismss
his civil rights conplaint against eight federal officials.

According to Vega's conplaint, on February 2, 2001,
Probation Oficers Babilonia and Encarnaci 6n-Canal es tel ephoned
Vega and ordered himto report to the Probation Ofice in Hato Rey,
Puerto Rico. At the tine, Vega was serving a five-year term of
supervi sed rel ease. Wen Vega arrived, he was arrested by Deputy
Marshal s Pérez and Zayas for violating unspecified ternms of his
supervi sed rel ease. Pérez and Zayas seized from Vega a nunber of
personal itens, including the keys to a Ni ssan Pathfinder, which
Vega had | eft parked across the street froma 7-11 Store on Chardon
Avenue near the Probation Ofice.

Vega says in his conplaint that he was allowed to cal
his brother to arrange for the retrieval of his personal itens and
his car. According to Vega, he called his brother shortly after 3
p.m in the presence of Encarnaci 6n, Babilonia, Pérez, and Zayas.
He told his brother where the car was parked and instructed himto
come to the Probation Ofice, recover the keys fromEncarnnaci 6n and
Babil onia, and drive it back to Vega's house. The defendants deny
that Vega successfully contacted his brother or anyone else to
arrange for the retrieval of the car.

Vega says in his conplaint that his brother arrived at

the Probation Ofice at approximately 4:50 p.m acconpanied by a
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par al egal who worked for Vega's attorney. According to Vega, his
brot her saw that the car was not where Vega had reported it to be,
and he went into the Probation Ofice and asked to speak with the
probation officers, but was told they were unavail able. Vega says
that a phone call by the paralegal to the Probation Ofice also
proved futile. Defendants apparently deny that Vega's brother cane
to the Probation O fice that day.

In all events, after arresting Vega, the marshals took
Vega to be booked and processed. Then, Deputy U.S. Marshals
Escobar and Pérez used the key seized fromVega to drive Vega's car
to a secure lot. There they conducted an inventory search of the
vehi cl e. Vega asserts that during the course of this search,
Escobar and Pérez broke open Vega' s | ocked bri ef case and di scovered
within it $7,000 in |loose cash and 32 pill-like tablets. The
marshals reported their findings to AUSA Vazquez, who in turn
relayed the information to DEA agents Gonzalez and Santiago.
Gonzal ez and Santiago then had a trained narcotics dog sniff the
tablets, and the dog "alerted positive."

Def endants adnmit that they seized the car and that they
conducted an inventory search of it. They claimthat the search
was conducted in accordance wth witten U S. Mrshals Service
gui del i nes. Def endants say that they found the noney and the
tablets in the car; they do not say whether they broke open Vega's

bri ef case during the search.



DEA Agents Gonzéalez and Santiago then went before a
magi strate judge, seeking a search warrant for Vega's car. Vega
al | eges that Gonzal ez and Santiago deliberately omtted fromtheir
warrant application the fact that the car had al ready been subj ect
to an i nventory search, which had turned up incrim nating evi dence.
Def endants admt applying for the search warrant, but do not say
whet her the inventory search results were omtted from the
application. The magistrate judge i ssued the warrant, and Gonzal ez
and Santiago seized the cash and the tablets, which turned out to
be the illegal drug known as Ecstasy.

On February 27, 2002, Vega (nowin jail) filed a pro se
civil action against Probation Oficers Babilonia and Encarnaci 6n,
Deputy U.S. Marshals Pérez and Zayas, and DEA agents Gonzal ez and
Santiago in the federal district court in Puerto R co. The
conpl ai nt sought conpensatory and punitive danages for violations

of Vega's Fourth Amendnent rights. See Bivens v. Six Unknown Naned

Agents of Fed. Bureau of Narcotics, 403 U S. 388 (1971). Vega

| at er anended his conplaint to add as def endants AUSA Vazquez and
Deputy U. S. Mrshal Escobar. The defendants answered, and
thereafter noved to dism ss Vega' s anmended conplaint for, inter
alia, failure to state a claimand |ack of personal jurisdiction
over AUSA Vazquez due to insufficient service of process.

On Cctober 28, 2002, the district court, believing

def endants' notion to be unopposed, granted it and entered judgnent



for the defendants. Vega's notion to extend the filing deadline
for his response to defendants' notion arrived the sane day as the
entry of judgnment, but the district court ruled that it was noot.
After filing two post-judgnent notions, which were both denied,
Vega filed this appeal.

In reviewing the district court's brief, one-page order,
we are uncertain of the basis for dismssal. In substance, it says
only that "[a] bsent opposition, and it appearing that dism ssal of
the conplaint is warranted due to plaintiff's failure to state a
cl ai m upon which relief can be granted, ... Defendants' Mdtion to
Dismss ... is hereby GRANTED. "

Possi bly dism ssal was granted because Vega failed to
file tinmely opposition. In the district court in Puerto Rico
failure to respond to a notion "renders a party susceptible to
involuntary dismssal, pursuant to [Federal Rule of Civi

Procedure] 41(b), for failure to prosecute.” Negron-Gaztanbi de v.

Her nandez-Torres, 35 F. 3d 25, 26 n.4 (1st Cr. 1994) (citing Local

Rule 313.3 (D.P.R)). In this case, our own review of the record
suggests that, even under the prisoner nail-box rule, Morales-

Rivera v. United States, 184 F.3d 109, 110-11 (1st Cr. 1999),

Vega's notion to enlarge the time for his response was |ate by
approxi mately one week. See Fed. R Cv. P. 6(a); Local Rule 311.5

(D.P.R).



Nevert hel ess, Vega's tardiness does not automatically

result in dismnm ssal, Nepsk, Inc. v. Town of Houlton, 283 F.3d 1

7 (1st Cir. 2002), and the district court does not nention failure
to prosecute or Local Rules 311.5 and 313.3. G ven that Vega was
a prisoner proceeding pro se at the tinme the district court entered
its decision, we are doubtful that disnm ssal was inposed as

puni shment for a mssed deadline, cf. Bachier-Otiz v. Colon-

Mendoza, 331 F.3d 193, 195 (1st G r. 2003) (generally reserving the
sanction of dismssal for lack of prosecution to situations where
plaintiff's msconduct s "serious, repeated, contunacious,
extrene, or otherw se inexcusable").

Anot her possi bl e reading of the district court's order is
that, "[a]bsent opposition,"™ the district court accepted the
description of events in defendants' notion to di smss as accurate.
If the defendants' version of events is accepted, then their
decision to inpound the car alnost certainly falls within the
communi ty caretaki ng exceptionto the warrant requirenment, with the
result that Vega's conplaint probably does fail to state a claim

upon which relief can be granted. See Colorado v. Bertine, 479

U S 367, 369, 371, 375-76 (1987); United States v. Ranpbs- Moral es,

981 F.2d 625, 626-27 (1st Cr. 1992).
The problemis that when deciding a notion to dismss on
the nerits, a district court is obliged to accept the factual

al l egations contained in the conplaint as true. Martin v. Applied




Cellular Tech., 284 F.3d 1, 5-6 (1st Gr. 2002). If the nerits are

at issue, the nmere fact that a notion to dismss is unopposed does
not relieve the district court of the obligation to exam ne the
conplaint itself to see whether it is fornmally sufficient to state

aclaim See Pinto v. Universidad de Puerto Rico, 895 F.2d 18, 19

& n.1 (1st Cr. 1990); see also McCall v. Pataki, 232 F.3d 321,

322-23 (2d Cr. 2000). Thus, the defendants' version of events, as
yet untested, is not itself a basis for finding that Vega "fail[ed]
to state a claim. "

There may be sone other basis for concluding that the
conplaint failed to state a claim For exanple, under Bertine, |aw
enforcement officials are not required to give arrestees the
opportunity to make arrangenents for their vehicles when deciding
whet her inpoundnent is appropriate. 479 U S. at 373-74. But |aw
enforcenment officials are required to have a non-investigatory
reason for seizing an arrestee's car in the first place. [d. at

375-76. Case | aw supports the viewthat where a driver is arrested

and there is no one inmediately on hand to take possession, the

officials have a legitimate non-i nvestigatory reason for i npoundi ng

the car. Cf. Ranps-Morales, 981 F. 2d at 626-27 (to protect it from

vandal i sm) .
Whet her this reasoning works where, as here, Vega was
allowed to call his brother to pick up the car, is an issue that

m ght be debated. O course, on the defendants' version of events



no such successful call was nade; but we have to suppose for
present purposes that Vega's version is true. And, as the |egal
guestion is somewhat unusual and certainly has not been explicitly
decided by the district court or briefed in this court, it hardly
makes sense for us to address it in the first instance. |ndeed,
the district court's dismssal for failure to state a claim may
rest upon sone ot her basis.

Under the circunstances, we think that the appropriate
solution is to vacate the district court's order and to remand for
further proceedings. The district court is free to reinstate its
order, so long as it provides a basis for concluding that no cl aim
has been stated, and that order will in turn be subject to review
on appeal if Vega chooses to file one. O, on further
consi deration, the district court is free to deny the notion to
di smi ss and conduct further appropriate proceedi ngs.

A coupl e of other points deserve nention. First, Vega's
Bi vens claimhad two other aspects: one that the inventory search
of the briefcase was unlawful even if the car was properly
i npounded and the other that the warrant was defective because it
was procured w thout adequate disclosure. The first of these two
variations is uncertain--the nmarshals apparently rely on

guidelines, cf. Florida v. Wlls, 495 U S 1, 4-5 (1990), whose

contents are not part of the record; and the second is quite

doubtful since the other evidence in the application was arguably



sufficient. See Franks v. Delaware, 438 U.S. 154, 156 (1978). But

these are matters that should be sorted out on remand and not nade
t he subj ect of piece-neal review.

In addition, on appeal, the defendants say that the

statute of limtations on Vega's claimhad run and, although not
asserted below as a ground for the dismssal, the issue is
jurisdictional. It is not: the statute of limtations as to a

Bi vens action against individual officers is sinply an affirmative
def ense and does not affect a court's subject matter jurisdiction.

See Roberts v. College of the Desert, 870 F.2d 1411, 1414 (9th Gr.

1989); Paetz v. United States, 795 F.2d 1533, 1536 (11th Cr.

1986). The |imtations defense--although adequately preserved by
the answer to the conplaint--is a matter conplicated by prior
attenpts to file the conplaint and shoul d be addressed in the first
instance in the district court.

W remand as well the dismssal as to defendant Vazquez
for lack of personal jurisdiction due to insufficient service of
process. So far as we can tell fromthe record, the defendants’
answer filed prior to the notion to dismss did not plead | ack of
personal jurisdiction or insufficiency of service of process. |If
this is the case, the defense is waived. Fed. R Cv. P. 12(h)(1);

Gater v. Eli Lilly & Co., 712 F.2d 735, 738 (1st Cir. 1983). |If

there is nore to say about this matter, Vazquez is free to renew



his notion on remand; but as presently advi sed, we are not prepared
separately to affirmon this issue.

The judgnment of dismissal is vacated and the matter is
remanded for further proceedings consistent with this decision.

It is so ordered.
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